Current Issues in Oil and Gas- a discussion between Professor John Chandler and Professor Terence Daintith
Professor Chandler: Looking forward at oil and gas law, what might be the themes that we should be seeing as important over the next 5 to 10 years?
Professor Daintith: I think we’ll go on with this tendency towards increasing regulation, essentially because societies are highly risk averse now. They want to be protected against the possibility that unfortunate things will happen, rather than to have the assurance that there will be effective remediation of those unfortunate things; and there is very little trust, it seems to me, in mechanisms of tort law or even statutory liability, as a means of encouraging enterprises to take the necessary precautions. In other words we want to see direct control rather than indirect control through the liability system. So I don’t really see much sign that that line of development is going to alter.
So far as the side which was very active when I got involved in oil and gas is concerned, that’s to say the legal engineering side, it seems to me that not an awful lot is happening there. We seem to have developed and refined techniques through which we can achieve effective exploitation. That’s certainly true of resources like oil and gas. There is probably a lot more to be to be done in more interesting ways in fields like renewable energies, where we still seem to be very uncertain of how to get adequate investment in renewables, without promoting investment to the point where we get oversupplied with non-storable renewable energy. For example, we’ve had various sorts of regulatory schemes in those areas. We may perhaps be able to refine our techniques there. People may invent new arrangements for assuring investment. We may have more ground to cover in terms of developing new kinds of markets for energy resources or for components of energy resource. One example would be markets for electricity generating capacity, where you separate the market for capacity from the market for the actual product. I think those are areas where we might see some interesting development both in electricity and in gas. I’m not sure about what things that are really new are likely to happen in oil and gas production. 
Professor Chandler: Do you see shale gas or tight gas as really emerging as a major supply of energy in the next decade?
Professor Daintith: Well I think it pretty much has emerged as a supply in the United States.  Whether it will emerge elsewhere I think is very largely down to the attitudes of governments and populations in those places which seem to be promising as locations for this substance, and that I think is in large measure a question of what kind of society you have, how much it values purity of water, or avoidance of any risks to the purity of water, over other things like employment or development. You could see things going either way. You have a position now where France has pretty much eschewed this kind of development, whereas some other countries are still quite open- the United Kingdom in particular, which has attempted to create a comprehensive framework for shale gas exploitation. Whereas the French have said they don’t want to know anything about it.
Professor Chandler: What do you think is the most sensitive point in Britain is about shale gas exploitation?  Is it the sealing of the wells, or is it making sure the strata where the petroleum is located are widely separated from any potential water that’s going to be used from drinking. Can you actually home in on some practical issues which are going to be the most relevant?
Professor Daintith: I think two you mention are the crucial things. Essentially, so far as I understand it, when you engage in hydraulic fracturing, you make greater demands on your well in terms of integrity than if you don’t. But the methods for assuring the integrity of your well are really exactly the same. So that is one issue. The other issue of course is where and what horizons you’re actually doing this in and therefore to what degree there is an assured separation between the point of entry of fracking fluids and the point of repose of aquifers. Clearly it’s impossible to generalise about that particular point because everything depends on the quality and nature of the strata that you’re exploiting and the geology. 
Professor Chandler: Do you think from a legal point of view that floating LNG is complex or simple; in the sense that are we really talking just about a very large barge or ship with some particularly large plant on it which you can moor in a petroleum province, much in the same way you can moor an FPSO or any other kind of vessel, or do you think there is more complexity potentially in organising floating LNG from a legal point of view?
Professor Daintith: I don’t quite see why there should be or why there need be. We’re already processing gas on platforms. If we move that processing from that platform to a vessel, I don’t see that it makes an enormous difference. The thing that we’re doing  in addition to removing impurities is that we’re freezing the stuff. I don’t see really why you shouldn’t do that on a vessel or why it really creates a new kind of problem. It clearly involves packing a great deal more machinery onto this vessel and it may also of course involve putting vessels in places which are not necessarily benign marine environments. But we have already got a lot of experience of these essentially industrial processes being carried on in those environments. I would have thought that it’s not beyond our capabilities to identify the kinds of risks that are additional to those that which already exist and to provide for them. 
Professor Chandler: There is concern that if you develop LNG through a floating facility there won’t be jobs onshore because the gas needn’t touch Australia. Are you aware of anywhere else in the world where similar issues are being discussed, or is Australia unique in that respect?
Professor Daintith: Well Norway of course has always had far more gas than it could use, and in consequence one of the original Norwegian developments, which was the median line Friggfield with the United Kingdom, was organised so that all the gas would go to the United Kingdom from a fixed platform.  The same is true of more recent fields in Norwegian waters where, to my understanding,  all the gas is piped away from Norway. So these people know what that’s all about. Of course Norway has very good supplies of hydroelectricity, which is certainly not the case with Western Australia. So there is a rather different political and economic context for those decisions.  But there seems no enormous difficultly in doing that. It really comes down to a basic policy question for government as to whether people would be better off if they got the proceeds of offshore oil and gas as opposed to the product, and the Norwegians have opted very clearly for proceeds over product. In Australia of course there is this unfortunate separation between where the proceeds go, which is into the pocket of the federal government, and where the product would go, which is into a part like Western Australia and there I think you do have a specialised problem which has much more to do with the nature of the constitutional system than with the essential economic decision about the best use of that resource. 
Professor Chandler: As long as it’s within your taxation jurisdiction you can actually change the basis of tax, so I suppose from a Federal government point of view they might not necessarily lose out on the income tax.
Professor Daintith: They are going to get the PRRT anyway because that will be imposed, I think, at a point before the FLNG vessel.  So it shouldn’t be beyond the wit of an intelligent tax lawyer to ensure there is no leakage there. 

